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From:   Byron, Carrie


Sent time:   05/21/2015 09:26:57 AM


To:   Storm, Linda


Subject:   RE: 51215 Shellfish Aquaculture Activities Removal of PBA CM#7_CB
 


Sounds great Linda, this is on my list for this morning.
 
Thanks!
 
Carrie Byron
Puget Sound Team
Office of Water and Watersheds
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, OWW‐137
Sea le, WA 98101‐1128
phone: 206.553.1760
byron.carrie@epa.gov
 


From: Storm, Linda 
Sent: Wednesday, May 20, 2015 6:23 PM
To: Byron, Carrie
Subject: RE: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Carrie – that sounds great! Of course, Linda Tyson – our admin person would be happy to finalize the letter per correspondence
manual requirements, etc. If you want to take a stab at providing an intro and conclusion, etc. Then I can work with Linda to
provide the finishing touches with correct signature block, rou ng for concurrences, etc.
Thank you so much Carrie J
Best,
Linda
 


From: Byron, Carrie 
Sent: Wednesday, May 20, 2015 2:39 PM
To: Storm, Linda
Subject: RE: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Hi Linda,
 
I’d be happy to put it into the format of a letter and add an intro and conclusion. However I think the final formatting and
routing for signature is best left to an admin person, as I’m not familiar with the correspondence manual’s requirements and
the like.
 
I will take a stab at making it into a le er and send back to you for review and concurrence probably tomorrow morning. Does
that sound OK?
 
Thanks!
 
Carrie Byron
Puget Sound Team
Office of Water and Watersheds
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, OWW‐137
Sea le, WA 98101‐1128
phone: 206.553.1760
byron.carrie@epa.gov
 


From: Storm, Linda 
Sent: Wednesday, May 20, 2015 1:47 PM
To: Byron, Carrie
Subject: RE: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
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Carrie – I’m wondering if you would actually be willing to put this into a letter form? I am totally swamped with reviewing our
Wetland Program Development Grants through the end of this week and next week and really need to stay as focused as
possible (or I’m likely not to get all of the reviews done in what is a very condensed time‐frame).  Please let me know if you
could take an hour to reformat this into a letter and route for signature? That would be super helpful right now. Otherwise I’m
afraid I won’t be able to get to it until end next week or after June 1st L ‐ and ge ng something to the Corps sooner than later
would be very valuable.
Let me know what you think.
Cheers,
Linda
 
 
   


Linda E.  Storm, Aqua c Ecologist
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue,Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
Ofc: (206) 553‐6384; Cell: (206) 437‐2293
Email: storm.linda@epa.gov


 
 
 
 


From: Byron, Carrie 
Sent: Wednesday, May 20, 2015 1:43 PM
To: Storm, Linda
Subject: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Hi Linda,
 
I had a chance to look this over and made a few comments to the TRAR paragraph. Thanks for putting all this together! If you’d
like me to look over the document once it is in le er form, please let me know.
 
Thanks,
‐Carrie
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From:   Byron, Carrie


Sent time:   05/20/2015 02:39:13 PM


To:   Storm, Linda


Subject:   RE: 51215 Shellfish Aquaculture Activities Removal of PBA CM#7_CB
 


Hi Linda,
 
I’d be happy to put it into the format of a letter and add an intro and conclusion. However I think the final formatting and
routing for signature is best left to an admin person, as I’m not familiar with the correspondence manual’s requirements and
the like.
 
I will take a stab at making it into a le er and send back to you for review and concurrence probably tomorrow morning. Does
that sound OK?
 
Thanks!
 
Carrie Byron
Puget Sound Team
Office of Water and Watersheds
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, OWW‐137
Sea le, WA 98101‐1128
phone: 206.553.1760
byron.carrie@epa.gov
 


From: Storm, Linda 
Sent: Wednesday, May 20, 2015 1:47 PM
To: Byron, Carrie
Subject: RE: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Carrie – I’m wondering if you would actually be willing to put this into a letter form? I am totally swamped with reviewing our
Wetland Program Development Grants through the end of this week and next week and really need to stay as focused as
possible (or I’m likely not to get all of the reviews done in what is a very condensed time‐frame).  Please let me know if you
could take an hour to reformat this into a letter and route for signature? That would be super helpful right now. Otherwise I’m
afraid I won’t be able to get to it until end next week or after June 1st L ‐ and ge ng something to the Corps sooner than later
would be very valuable.
Let me know what you think.
Cheers,
Linda
 
 
   


Linda E.  Storm, Aqua c Ecologist
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue,Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
Ofc: (206) 553‐6384; Cell: (206) 437‐2293
Email: storm.linda@epa.gov


 
 
 
 


From: Byron, Carrie 
Sent: Wednesday, May 20, 2015 1:43 PM
To: Storm, Linda
Subject: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Hi Linda,
 
I had a chance to look this over and made a few comments to the TRAR paragraph. Thanks for putting all this together! If you’d
like me to look over the document once it is in le er form, please let me know.
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Thanks,
‐Carrie








From:   Storm, Linda


Sent time:   05/20/2015 06:23:13 PM


To:   Byron, Carrie


Subject:   RE: 51215 Shellfish Aquaculture Activities Removal of PBA CM#7_CB
 


Carrie – that sounds great! Of course, Linda Tyson – our admin person would be happy to finalize the letter per correspondence
manual requirements, etc. If you want to take a stab at providing an intro and conclusion, etc. Then I can work with Linda to
provide the finishing touches with correct signature block, rou ng for concurrences, etc.
Thank you so much Carrie J
Best,
Linda
 


From: Byron, Carrie 
Sent: Wednesday, May 20, 2015 2:39 PM
To: Storm, Linda
Subject: RE: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Hi Linda,
 
I’d be happy to put it into the format of a letter and add an intro and conclusion. However I think the final formatting and
routing for signature is best left to an admin person, as I’m not familiar with the correspondence manual’s requirements and
the like.
 
I will take a stab at making it into a le er and send back to you for review and concurrence probably tomorrow morning. Does
that sound OK?
 
Thanks!
 
Carrie Byron
Puget Sound Team
Office of Water and Watersheds
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, OWW‐137
Sea le, WA 98101‐1128
phone: 206.553.1760
byron.carrie@epa.gov
 


From: Storm, Linda 
Sent: Wednesday, May 20, 2015 1:47 PM
To: Byron, Carrie
Subject: RE: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Carrie – I’m wondering if you would actually be willing to put this into a letter form? I am totally swamped with reviewing our
Wetland Program Development Grants through the end of this week and next week and really need to stay as focused as
possible (or I’m likely not to get all of the reviews done in what is a very condensed time‐frame).  Please let me know if you
could take an hour to reformat this into a letter and route for signature? That would be super helpful right now. Otherwise I’m
afraid I won’t be able to get to it until end next week or after June 1st L ‐ and ge ng something to the Corps sooner than later
would be very valuable.
Let me know what you think.
Cheers,
Linda
 
 
   


Linda E.  Storm, Aqua c Ecologist
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue,Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
Ofc: (206) 553‐6384; Cell: (206) 437‐2293
Email: storm.linda@epa.gov
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From: Byron, Carrie 
Sent: Wednesday, May 20, 2015 1:43 PM
To: Storm, Linda
Subject: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Hi Linda,
 
I had a chance to look this over and made a few comments to the TRAR paragraph. Thanks for putting all this together! If you’d
like me to look over the document once it is in le er form, please let me know.
 
Thanks,
‐Carrie








From:   Storm, Linda


Sent time:   05/20/2015 01:47:27 PM


To:   Byron, Carrie


Subject:   RE: 51215 Shellfish Aquaculture Activities Removal of PBA CM#7_CB
 


Carrie – I’m wondering if you would actually be willing to put this into a letter form? I am totally swamped with reviewing our
Wetland Program Development Grants through the end of this week and next week and really need to stay as focused as
possible (or I’m likely not to get all of the reviews done in what is a very condensed time‐frame).  Please let me know if you
could take an hour to reformat this into a letter and route for signature? That would be super helpful right now. Otherwise I’m
afraid I won’t be able to get to it until end next week or after June 1st L ‐ and ge ng something to the Corps sooner than later
would be very valuable.
Let me know what you think.
Cheers,
Linda
 
 
   


Linda E.  Storm, Aqua c Ecologist
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue,Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
Ofc: (206) 553‐6384; Cell: (206) 437‐2293
Email: storm.linda@epa.gov


 
 
 
 


From: Byron, Carrie 
Sent: Wednesday, May 20, 2015 1:43 PM
To: Storm, Linda
Subject: 5‐12‐15 Shellfish Aquaculture Ac vi es Removal of PBA CM#7_CB
 
Hi Linda,
 
I had a chance to look this over and made a few comments to the TRAR paragraph. Thanks for putting all this together! If you’d
like me to look over the document once it is in le er form, please let me know.
 
Thanks,
‐Carrie








From:   Storm, Linda


Sent time:   05/26/2015 06:39:10 PM


To:   Allnutt, David


Cc:   Szerlog, Michael


Subject:   RE: Pacific Coast Shellfish Growers Association Response Letter
 


David – the letter for your signature on the Corps removal of Conservation Measure #7 and issue of 404b1 compliance was sent
to Michael on Friday for his review and coordination with ORC. It should be routed for your signature tomorrow – I hope. Will
check in with Linda Tyson on where it’s at (I realized things have gotten backed up due to our Grants review workload and
Michael’s needing to take today off).
Thanks for forwarding this response le er to us.
Linda


Linda E.  Storm, Aqua c Ecologist
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue,Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
Ofc: (206) 553‐6384; Cell: (206) 437‐2293
Email: storm.linda@epa.gov


From: Allnu , David 
Sent: Tuesday, May 26, 2015 4:42 PM
To: Storm, Linda
Cc: Szerlog, Michael
Subject: FW: Pacific Coast Shellfish Growers Associa on Response Le er
FYI ‐‐


R.  David Al lnu , Director
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
(206) 553‐2581


From: McLerran, Dennis 
Sent: Tuesday, May 26, 2015 2:42 PM
To: Opalski, Dan; Allnu , David; Barber, Anthony; Pirzadeh, Michelle; Holsman, Marianne; Dunbar, Bill
Subject: FW: Pacific Coast Shellfish Growers Associa on Response Le er
FYI
Dennis


From: Chris ne Lengele [mailto:chris ne@plauchecarr.com] 
Sent: Tuesday, May 26, 2015 1:55 PM
To: Karen.Huff@usace.army.mil; john.s.kem@usace.army.mil; john.buck@usace.army.mil
Cc: Will.Stelle@noaa.gov; McLerran, Dennis; maib461@ECY.WA.GOV; megan.duffy@dnr.wa.gov; director@dfw.wa.gov;
Amanda Carr; Terri Tyni
Subject: Pacific Coast Shellfish Growers Associa on Response Le er
Dear Lt. Gen. Bos ck, Brig. Gen. Kem and Col. Buck,
I am a legal assistant in the office of Plauché & Carr LLP. Please find attached a courtesy electronic copy of a letter we mailed to
you on Friday, May 22nd on behalf of the Pacific Coast Shellfish Growers Associa on. If you have any trouble opening the PDF
a achment please let me know. Any ques ons regarding the contents of this le er may be directed to Amanda Carr at
amanda@plauchecarr.com or (206) 588‐4188. Thank you.
‐Chris ne
Christine Lengele/ Legal Secretary / Plauché & Carr LLP / 811 First Avenue, Suite 630/ Seattle, WA 98104
chris ne@plauchecarr.com / Phone: 206‐588‐4188 x 102 / Fax: 206‐588‐4255
This e‐mail is intended only for the use of the individual or en ty to whom it is addressed and may contain confiden al, privileged
informa on. If the reader of this e‐mail is not the addressee, please be advised that any dissemina on, distribu on or copying of this e‐mail
is strictly prohibited. If you receive this communica on in error, please call (206) 588‐4188 x 102 and return this e‐mail to Chris ne Lengele at
the above e‐mail address and delete from your files. Thank you.
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From:   Allnutt, David


Sent time:   05/26/2015 04:41:52 PM


To:   Storm, Linda


Cc:   Szerlog, Michael


Subject:   FW: Pacific Coast Shellfish Growers Association Response Letter


Attachments:   PCSGA Response Ltr re CPPSH Petition.pdf    
 


FYI ‐‐
R.  David Al lnu , Director
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
(206) 553‐2581


From: McLerran, Dennis 
Sent: Tuesday, May 26, 2015 2:42 PM
To: Opalski, Dan; Allnu , David; Barber, Anthony; Pirzadeh, Michelle; Holsman, Marianne; Dunbar, Bill
Subject: FW: Pacific Coast Shellfish Growers Associa on Response Le er
FYI
Dennis


From: Chris ne Lengele [mailto:chris ne@plauchecarr.com] 
Sent: Tuesday, May 26, 2015 1:55 PM
To: Karen.Huff@usace.army.mil; john.s.kem@usace.army.mil; john.buck@usace.army.mil
Cc: Will.Stelle@noaa.gov; McLerran, Dennis; maib461@ECY.WA.GOV; megan.duffy@dnr.wa.gov; director@dfw.wa.gov;
Amanda Carr; Terri Tyni
Subject: Pacific Coast Shellfish Growers Associa on Response Le er
Dear Lt. Gen. Bos ck, Brig. Gen. Kem and Col. Buck,
I am a legal assistant in the office of Plauché & Carr LLP. Please find attached a courtesy electronic copy of a letter we mailed to
you on Friday, May 22nd on behalf of the Pacific Coast Shellfish Growers Associa on. If you have any trouble opening the PDF
a achment please let me know. Any ques ons regarding the contents of this le er may be directed to Amanda Carr at
amanda@plauchecarr.com or (206) 588‐4188. Thank you.
‐Chris ne
Christine Lengele/ Legal Secretary / Plauché & Carr LLP / 811 First Avenue, Suite 630/ Seattle, WA 98104
chris ne@plauchecarr.com / Phone: 206‐588‐4188 x 102 / Fax: 206‐588‐4255
This e‐mail is intended only for the use of the individual or en ty to whom it is addressed and may contain confiden al, privileged
informa on. If the reader of this e‐mail is not the addressee, please be advised that any dissemina on, distribu on or copying of this e‐mail
is strictly prohibited. If you receive this communica on in error, please call (206) 588‐4188 x 102 and return this e‐mail to Chris ne Lengele at
the above e‐mail address and delete from your files. Thank you.
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From:   Byron, Carrie


Sent time:   08/04/2015 02:47:58 PM


To:   Dunbar, Bill; Szerlog, Michael; Storm, Linda


Subject:   FW: Per our conversation


Attachments:  
Congressional Letter eelgrass 031315.pdf     congressionalletterreeelgrass cladoosby.pdf     Washington State Environmental
Community Congressional Delgation Letter RE Eelgrass Protection in Federal Permitting for Aquaculture Sent 8.3.2015.pdf    


 


Bill,
 
Linda Storm and Michael Szerlog worked on producing a le er to the Corps regarding this issue, and the PS Team helped
provide comments, even men oning the Treaty Rights at Risk work the federal family has been conduc ng. I am not finding it
at my finger ps right now but hopefully one of them can fill you in on the back story!
 
Thanks,
 
Carrie Byron
Puget Sound Team
Office of Water and Watersheds
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, OWW‐137
Sea le, WA 98101‐1128
phone: 206.553.1760
byron.carrie@epa.gov
 


From: Dunbar, Bill 
Sent: Tuesday, August 04, 2015 1:19 PM
To: Rylko, Michael; Opalski, Dan; Bonifaci, Angela; Byron, Carrie; Anderson‐Carnahan, Linda
Cc: McLerran, Dennis; Woods, Jim
Subject: FW: Per our conversa on
 
This is very interesting…note Brian Cladoosby’s letter, in particular.  What do we know about this?
 
‐‐B.
 
 
 
Bill Dunbar
Policy Advisor
U.S. E.P.A. Region 10
206/553‐1019
 
From: amycarey1430@gmail.com [mailto:amycarey1430@gmail.com] On Behalf Of Amy Carey ‐ Sound Ac on
Sent: Tuesday, August 04, 2015 12:51 PM
To: Dunbar, Bill
Subject: Per our conversa on
 
Per our conversation here are the communications. 
 
Amy


 
 
Amy Carey, Executive Director
Sound Action
(206)7452441
amy@soundaction.org



mailto:byron.carrie@epa.gov

mailto:amycarey1430@gmail.com

mailto:amycarey1430@gmail.com

mailto:amy@soundaction.org
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Senator Patty Murray 



154 Russell Senate Office Building 



Washington, D.C.  20510 



Senator Maria Cantwell 



11 Hart Senate Office Building 



Washington, D.C. 20510 



Representative Suzan Delbene 



18 Cannon House Office Building 



Washington, D.C. 20515 



Representative Rick Larsen 



113 Rayburn House Office Building 



Washington, D.C. 20515 



Representative Jaime Herrera Beutler 



130 Longworth House Office Building 



Washington, D.C.  20515 



Representative Dan Newhouse 



641 Longworth House Office Building 



Washington, D.C. 20515 



Representative Cathy McMorris Rogers 



203 Cannon House Office Building 



Washington, D.C. 20515 



Representative Derek Kilmer 



1520 Longworth House Office Building 



Washington, D.C. 20515 



Representative Jim McDermott 



1035 Longworth House Office Building 



Washington, D.C 20515 



Representative Dave Reichert 



1127 Longworth House Office Building 



Washington, D.C. 20515-4708 



Representative Adam Smith 



2264 Rayburn House Office Building 



Washington, D.C. 20515 



Representative Denny Heck  



425 Cannon House Office Building 



Washington, DC 20515 



 



August 3, 2015  



 



RE: Eelgrass protection in Programmatic Biological Assessment for Aquaculture 



 



Dear Senators Murray and Cantwell and Representatives Delbene, Beutler, Rogers, Larsen, 



Newhouse, Kilmer, McDermott, Heck, Reichert and Smith,  



As representatives of the undersigned organizations, we are writing to you today to express our 



grave concern regarding a letter recently sent by the Washington State Congressional Delegation 



to Jo-Ellen Darcy, Assistant Secretary of the Army for Civil Works, on behalf of the interests of the 



Puget Sound Shellfish Growers association (PSSGA). Specifically, we are asking you to immediately 



retract your request to remove Condition 7 from the Programmatic Biological Assessment (PBA) 



for aquaculture permitting currently being developed by the Army Corps of Engineers. 



Each organization joining in this communication works diligently to protect the critical marine 



habitats and species in Washington State – including work in support of the eelgrass recovery 



targets identified in the Puget Sound Partnerships Action Agenda (Page 3B-21 of the Puget Sound 



Partnership’s 2014/2015 Action Agenda) – and collectively, we represent tens of thousands of 



your constituents.   
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We would like to make it clear that we are not opposed to responsible aquaculture and recognize 



the shellfish industry brings economic value to Washington State. However, we are also keenly 



aware of the known and significant environmental impacts to federally protected critical habitats 



resulting from some forms of aquaculture practices. And, as with any other development or 



impacting industry proposal, we are committed to making sure that appropriate, science-based 



environmental regulations are consistently applied during permitting considerations.  



Both the Army Corps of Engineers and the National Marine Fisheries Services (the Services), along 



with the Washington State Department of Ecology, the Washington State Department of Natural 



Resources, the Washington State Department of Fish and Wildlife, The Puget Sound Partnership, 



The Northwest Indian Fisheries Commission and countless numbers of expert ecologists have 



exhaustively documented the high value of eelgrass to marine ecosystems as well as the 



detrimental impacts resulting from eelgrass loss in Puget Sound. Similarly impact and loss to 



eelgrass and submerged aquatic vegetation beds from aquaculture has been clearly documented 



(Tallis 2009). This science related to vegetation impact and ecosystem effect both informs and is 



included in all the recovery plans for federally listed marine species present in Washington State 



and the protection of eelgrass – specifically through avoidance – is required in all environmental 



regulatory processes at the federal, state and local levels.   



As you are aware, the Services are currently in the process of jointly developing a PBA to ensure 



that the Nationwide Permits (NWP) authorizing shellfish and other aquaculture practices in 



Washington State comply with federal law – and that habitat and species are appropriately 



protected. In December of this year, after consultation with Tribal representatives, a scientifically 



supported local condition, identified as Condition 7, was added to the draft PBA with the specific 



intention of providing protection against new eelgrass loss. This condition reads: 



For continuing activities in ‘fallow’ areas, those activities shall not occur within 16 horizontal feet of 



native eelgrass (Zostera marina). If eelgrass is present in the vicinity of a fallow acreage proposed 



for shellfish activities, the eelgrass shall be delineated and a map or sketch prepared and submitted 



to the Corps. Surveys to determine presence and location of eelgrass shall be done during times of 



peak above-ground biomass: June – August. The following information must be included to scale: 



parcel boundaries, eelgrass locations and on-site dimensions, shellfish activity locations and 



dimensions. 



Given the documented science related to both eelgrass loss and aquaculture impacts to 



submerged aquatic vegetation, and the fact that this condition is fully aligned with conditions and 



requirements applied to other regulated activities in marine waters, it is clear the condition is both 



necessary and appropriate.  



With this, we were dismayed to learn of the delegation letter sent to specifically ask that this 



critical protection to be removed from the PBA.  
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In reviewing the delegation letter, it appears this solicitation may be been made based on an 



incorrect understanding of the condition or incorrect information being provided on what the 



proposed condition would do and not do. Although your letter highlights an understanding that 



Condition 7 would “revoke permit coverage from existing farming operations in fallow areas where 



eelgrass is present” this is incorrect. Rather than revoke coverage from existing operations, it 



would simply require a modest buffer from eelgrass beds in areas the aquaculture industry calls 



“continuing fallow areas.” 



While there is still discussion needed to further elucidate the details and specifics of the definition 



of  areas considered to be “continuing fallow” versus “new” or “abandoned,” the general premise 



of Condition 7 is clear.  If there is a proposal to initiate operations in a “fallow” area, which is 



generally defined by the Corps as an active shellfish area which has been historically reserved for 



aquaculture but not yet used for cultivation, or that has not been used in a considerable amount 



of time, often decades, a setback from vegetation would be required to make sure no new 



eelgrass loss is explicitly allowed.  Not only is this condition necessary to protect critical habitat, 



the omission of the condition would create a double standard given that all other regulated 



nearshore practices, including replacement structures, are required to incorporate eelgrass 



protection and appropriate impact buffers.  



Further, this “fallow” area is a significant amount of acreage subject to potential impact. As 



outlined on page 36 of the draft PBA Table 3-6 there are approximately 14,796 acres the shellfish 



growers are self-reporting as “fallow,” with eelgrass and kelp likely to be present in a significant 



percent of that acreage. Eliminating Condition 7 would mean the entirety of eelgrass beds in these 



areas, potentially thousands of acres, could be ignored and in turn decimated by impacting 



aquaculture operations.  



This “free pass” for eelgrass damage is unsupported by the best available science and is 



inconsistent with the millions of federal dollars that have been devoted to restoring Puget Sound 



and lifting salmon from their status as threatened under the Endangered Species Act. Respectfully, 



so is the request made by the delegation asking for the removal of this simple condition requiring 



eelgrass saving buffers from federal permitting requirements for aquaculture. 



We understand you have received a similar message to ours voiced directly from the Swinomish 



Tribe as well as from the Skagit River System Cooperative, who provides Fisheries and 



Environmental Services for the Swinomish and the Sauk- Suiattle Tribes. We fully support the 



information and concerns detailed in those communications and hope that the delegation will 



hear the aligned voices of those working on the front lines of Salish Sea recovery efforts – and that 



the previously made request to remove Condition 7 from the PBA for NWP 48 will be immediately 



amended.  
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We look forward to your participation in the resolution of this important matter and would also 



like to request an in-person meeting with members of your staff to further discuss this issue as 



well as other concerns related to the PBA and process.  



Sincerely,  



 



Amy Carey, Executive Director 



Sound Action 



PO Box 845 



Vashon, WA 98070 



(206)745-2441 



amy@soundaction.org 



   



 



Stephanie Buffum, Executive Director  



Friends of the San Juans 



650 Mullis St  



Friday Harbor, WA 98250 



(360) 378-2319 



stephanie@sanjuans.org 



  



 



Anne Shaffer, Executive Director 



Coastal Watershed Institute 



PO Box 2263   



Port Angeles, Washington 98362 



(360)461-0799 



anne.shaffer@coastalwatershedinstitute.org 



 



 



Josh Osborne-Klein, Conservation Committee  



Washington State Chapter Sierra Club. 



180 Nickerson Street, Suite 202  



Seattle, WA 98109 



(206) 378-0114  



joshaok@gmail.com 



 
 



 



Ann Murphy, President 



League of Women Voters of Washington  



1402 Third Avenue, Suite 430 



Seattle, WA 98101 



(206)622-8961 



president@lwvwa.org 



 



 
 
 



 



Sam Merrill, Conservation Committee Chair 



Black Hills Audubon Society 



P.O. Box 2524 



Olympia, WA 98507 



(360) 352-7299 



sammerrill3@comcast.net 



 



 



 





mailto:amy@soundaction.org


mailto:amy@soundaction.org


mailto:stephanie@sanjuans.org


mailto:anne.shaffer@coastalwatershedinstitute.org


mailto:anne.shaffer@coastalwatershedinstitute.org


joshaok@gmail.com


mailto:president@lwvwa.org


mailto:sammerrill3@comcast.net
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Gail Gatton, Executive Director 



Audubon Washington 



5902 Lake Washington Blvd. S 



Seattle, WA 98118 



(206)652-2444  



ggatton@audubon.org 



 
 



Howard Garrett, Executive Director 



Orca Network 



485 Labella Vista Way 



Freeland, WA 98249 



(360)331-3543 



howard@orcanetwork.org 



 
 



Kurt Beardslee, Executive Director 



Wild Fish Conservancy 



PO Box 402 



Duvall, WA 98019 



(425)788-1167 



kurt@wildfishconservancy.org 



 



 



 



 



 



 



 



Krystal McArthur Kyer, Executive Director 



Tahoma Audubon Society 



2917 Morrison Road W.  



University Place, WA 98466 



(253)565-9278 



kkyer@tahomaaudubon.org 



 



Crina Hoyer, Executive Director 



RE Sources 



2309 Meridian Street 



Bellingham, WA 98225 



(360)715-8434 



crinah@re-sources.org 



 



 
 
 



 



Brian Windrope, Executive Director  



Seattle Audubon  



8050 35th Ave NE  



Seattle, WA 98115  



(206)523-8243  



brian@seattleaudubon.org 



 





mailto:ggatton@audubon.org


howard@orcanetwork.org


mailto:kurt@wildfishconservancy.org


mailto:kkyer@tahomaaudubon.org


mailto:crinah@re-sources.org


brian@seattleaudubon.org








From:   Storm, Linda


Sent time:   08/12/2015 03:54:14 PM


To:   AndersonCarnahan, Linda


Cc:   Szerlog, Michael


Subject:   FW: aquaculture and eelgrass
 


FYI – as we spoke about today. Will forward you the other letters I mentioned Carrie Byron shared on this issue and the
congressional le er and request for the congressional to rescind their le er.
Best,
Linda


Linda E.  Storm, Aqua c Ecologist
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue,Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
Ofc: (206) 553‐6384; Cell: (206) 437‐2293
Email: storm.linda@epa.gov


From: Tim Hya  [mailto:thya @skagitcoop.org] 
Sent: Tuesday, August 04, 2015 4:53 PM
To: Storm, Linda
Subject: aquaculture and eelgrass
Linda—
I don’t think we’ve ever met, but I’ve been working on the shellfish aquacultureeelgrass issue for a few years now. I’m a freshwater
biologist by training, and the last person that should be leading the charge on NWP 48.
I just got a copy of the letter from David Allnutt to Muffy Walker about Condition #7, which I’m assuming you wrote.
I’m thinking your letter, along with pressure from the enviros, will settle the matter. It’s a very authoritative letter.
Thank you. I wish I’d had the foresight to go to the EPA early on.
Tim Hyatt
Skagit River System Cooperative
P.O. Box 368
LaConner, WA 98257
desk: 360.466.7308
cell: 360.391.4194
[Please note, SRSC works a 4/10 weekly schedule and is closed on Fridays.]








From:   Storm, Linda


Sent time:   08/12/2015 03:55:56 PM


To:   AndersonCarnahan, Linda


Subject:   Here's the other letters related to eelgrass and shellfish FW: Per our conversation


Attachments:  
Congressional Letter eelgrass 031315.pdf     congressionalletterreeelgrass cladoosby.pdf     Washington State Environmental
Community Congressional Delgation Letter RE Eelgrass Protection in Federal Permitting for Aquaculture Sent 8.3.2015.pdf    


 


Hi Linda,
Here’s the letters Carrie Byron forwarded to me in cc to Bill Dunbar.
Best,
Linda


Linda E.  Storm, Aqua c Ecologist
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue,Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
Ofc: (206) 553‐6384; Cell: (206) 437‐2293
Email: storm.linda@epa.gov


From: Byron, Carrie 
Sent: Tuesday, August 04, 2015 2:48 PM
To: Dunbar, Bill; Szerlog, Michael; Storm, Linda
Subject: FW: Per our conversa on
Bill,
Linda Storm and Michael Szerlog worked on producing a le er to the Corps regarding this issue, and the PS Team helped
provide comments, even men oning the Treaty Rights at Risk work the federal family has been conduc ng. I am not finding it
at my finger ps right now but hopefully one of them can fill you in on the back story!
Thanks,
Carrie Byron
Puget Sound Team
Office of Water and Watersheds
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, OWW‐137
Sea le, WA 98101‐1128
phone: 206.553.1760
byron.carrie@epa.gov


From: Dunbar, Bill 
Sent: Tuesday, August 04, 2015 1:19 PM
To: Rylko, Michael; Opalski, Dan; Bonifaci, Angela; Byron, Carrie; Anderson‐Carnahan, Linda
Cc: McLerran, Dennis; Woods, Jim
Subject: FW: Per our conversa on
This is very interesting…note Brian Cladoosby’s letter, in particular. What do we know about this?
‐‐B.
Bill Dunbar
Policy Advisor
U.S. E.P.A. Region 10
206/553‐1019
From: amycarey1430@gmail.com [mailto:amycarey1430@gmail.com] On Behalf Of Amy Carey ‐ Sound Ac on
Sent: Tuesday, August 04, 2015 12:51 PM
To: Dunbar, Bill
Subject: Per our conversa on
Per our conversation here are the communications.
Amy


Amy Carey, Executive Director
Sound Action
(206)7452441
amy@soundaction.org



mailto:byron.carrie@epa.gov

mailto:amycarey1430@gmail.com

mailto:amycarey1430@gmail.com

mailto:amy@soundaction.org
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Senator Patty Murray 



154 Russell Senate Office Building 



Washington, D.C.  20510 



Senator Maria Cantwell 



11 Hart Senate Office Building 



Washington, D.C. 20510 



Representative Suzan Delbene 



18 Cannon House Office Building 



Washington, D.C. 20515 



Representative Rick Larsen 



113 Rayburn House Office Building 



Washington, D.C. 20515 



Representative Jaime Herrera Beutler 



130 Longworth House Office Building 



Washington, D.C.  20515 



Representative Dan Newhouse 



641 Longworth House Office Building 



Washington, D.C. 20515 



Representative Cathy McMorris Rogers 



203 Cannon House Office Building 



Washington, D.C. 20515 



Representative Derek Kilmer 



1520 Longworth House Office Building 



Washington, D.C. 20515 



Representative Jim McDermott 



1035 Longworth House Office Building 



Washington, D.C 20515 



Representative Dave Reichert 



1127 Longworth House Office Building 



Washington, D.C. 20515-4708 



Representative Adam Smith 



2264 Rayburn House Office Building 



Washington, D.C. 20515 



Representative Denny Heck  



425 Cannon House Office Building 



Washington, DC 20515 



 



August 3, 2015  



 



RE: Eelgrass protection in Programmatic Biological Assessment for Aquaculture 



 



Dear Senators Murray and Cantwell and Representatives Delbene, Beutler, Rogers, Larsen, 



Newhouse, Kilmer, McDermott, Heck, Reichert and Smith,  



As representatives of the undersigned organizations, we are writing to you today to express our 



grave concern regarding a letter recently sent by the Washington State Congressional Delegation 



to Jo-Ellen Darcy, Assistant Secretary of the Army for Civil Works, on behalf of the interests of the 



Puget Sound Shellfish Growers association (PSSGA). Specifically, we are asking you to immediately 



retract your request to remove Condition 7 from the Programmatic Biological Assessment (PBA) 



for aquaculture permitting currently being developed by the Army Corps of Engineers. 



Each organization joining in this communication works diligently to protect the critical marine 



habitats and species in Washington State – including work in support of the eelgrass recovery 



targets identified in the Puget Sound Partnerships Action Agenda (Page 3B-21 of the Puget Sound 



Partnership’s 2014/2015 Action Agenda) – and collectively, we represent tens of thousands of 



your constituents.   
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We would like to make it clear that we are not opposed to responsible aquaculture and recognize 



the shellfish industry brings economic value to Washington State. However, we are also keenly 



aware of the known and significant environmental impacts to federally protected critical habitats 



resulting from some forms of aquaculture practices. And, as with any other development or 



impacting industry proposal, we are committed to making sure that appropriate, science-based 



environmental regulations are consistently applied during permitting considerations.  



Both the Army Corps of Engineers and the National Marine Fisheries Services (the Services), along 



with the Washington State Department of Ecology, the Washington State Department of Natural 



Resources, the Washington State Department of Fish and Wildlife, The Puget Sound Partnership, 



The Northwest Indian Fisheries Commission and countless numbers of expert ecologists have 



exhaustively documented the high value of eelgrass to marine ecosystems as well as the 



detrimental impacts resulting from eelgrass loss in Puget Sound. Similarly impact and loss to 



eelgrass and submerged aquatic vegetation beds from aquaculture has been clearly documented 



(Tallis 2009). This science related to vegetation impact and ecosystem effect both informs and is 



included in all the recovery plans for federally listed marine species present in Washington State 



and the protection of eelgrass – specifically through avoidance – is required in all environmental 



regulatory processes at the federal, state and local levels.   



As you are aware, the Services are currently in the process of jointly developing a PBA to ensure 



that the Nationwide Permits (NWP) authorizing shellfish and other aquaculture practices in 



Washington State comply with federal law – and that habitat and species are appropriately 



protected. In December of this year, after consultation with Tribal representatives, a scientifically 



supported local condition, identified as Condition 7, was added to the draft PBA with the specific 



intention of providing protection against new eelgrass loss. This condition reads: 



For continuing activities in ‘fallow’ areas, those activities shall not occur within 16 horizontal feet of 



native eelgrass (Zostera marina). If eelgrass is present in the vicinity of a fallow acreage proposed 



for shellfish activities, the eelgrass shall be delineated and a map or sketch prepared and submitted 



to the Corps. Surveys to determine presence and location of eelgrass shall be done during times of 



peak above-ground biomass: June – August. The following information must be included to scale: 



parcel boundaries, eelgrass locations and on-site dimensions, shellfish activity locations and 



dimensions. 



Given the documented science related to both eelgrass loss and aquaculture impacts to 



submerged aquatic vegetation, and the fact that this condition is fully aligned with conditions and 



requirements applied to other regulated activities in marine waters, it is clear the condition is both 



necessary and appropriate.  



With this, we were dismayed to learn of the delegation letter sent to specifically ask that this 



critical protection to be removed from the PBA.  
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In reviewing the delegation letter, it appears this solicitation may be been made based on an 



incorrect understanding of the condition or incorrect information being provided on what the 



proposed condition would do and not do. Although your letter highlights an understanding that 



Condition 7 would “revoke permit coverage from existing farming operations in fallow areas where 



eelgrass is present” this is incorrect. Rather than revoke coverage from existing operations, it 



would simply require a modest buffer from eelgrass beds in areas the aquaculture industry calls 



“continuing fallow areas.” 



While there is still discussion needed to further elucidate the details and specifics of the definition 



of  areas considered to be “continuing fallow” versus “new” or “abandoned,” the general premise 



of Condition 7 is clear.  If there is a proposal to initiate operations in a “fallow” area, which is 



generally defined by the Corps as an active shellfish area which has been historically reserved for 



aquaculture but not yet used for cultivation, or that has not been used in a considerable amount 



of time, often decades, a setback from vegetation would be required to make sure no new 



eelgrass loss is explicitly allowed.  Not only is this condition necessary to protect critical habitat, 



the omission of the condition would create a double standard given that all other regulated 



nearshore practices, including replacement structures, are required to incorporate eelgrass 



protection and appropriate impact buffers.  



Further, this “fallow” area is a significant amount of acreage subject to potential impact. As 



outlined on page 36 of the draft PBA Table 3-6 there are approximately 14,796 acres the shellfish 



growers are self-reporting as “fallow,” with eelgrass and kelp likely to be present in a significant 



percent of that acreage. Eliminating Condition 7 would mean the entirety of eelgrass beds in these 



areas, potentially thousands of acres, could be ignored and in turn decimated by impacting 



aquaculture operations.  



This “free pass” for eelgrass damage is unsupported by the best available science and is 



inconsistent with the millions of federal dollars that have been devoted to restoring Puget Sound 



and lifting salmon from their status as threatened under the Endangered Species Act. Respectfully, 



so is the request made by the delegation asking for the removal of this simple condition requiring 



eelgrass saving buffers from federal permitting requirements for aquaculture. 



We understand you have received a similar message to ours voiced directly from the Swinomish 



Tribe as well as from the Skagit River System Cooperative, who provides Fisheries and 



Environmental Services for the Swinomish and the Sauk- Suiattle Tribes. We fully support the 



information and concerns detailed in those communications and hope that the delegation will 



hear the aligned voices of those working on the front lines of Salish Sea recovery efforts – and that 



the previously made request to remove Condition 7 from the PBA for NWP 48 will be immediately 



amended.  
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We look forward to your participation in the resolution of this important matter and would also 



like to request an in-person meeting with members of your staff to further discuss this issue as 



well as other concerns related to the PBA and process.  



Sincerely,  



 



Amy Carey, Executive Director 



Sound Action 



PO Box 845 



Vashon, WA 98070 



(206)745-2441 



amy@soundaction.org 



   



 



Stephanie Buffum, Executive Director  



Friends of the San Juans 



650 Mullis St  



Friday Harbor, WA 98250 



(360) 378-2319 



stephanie@sanjuans.org 



  



 



Anne Shaffer, Executive Director 



Coastal Watershed Institute 



PO Box 2263   



Port Angeles, Washington 98362 



(360)461-0799 



anne.shaffer@coastalwatershedinstitute.org 



 



 



Josh Osborne-Klein, Conservation Committee  



Washington State Chapter Sierra Club. 



180 Nickerson Street, Suite 202  



Seattle, WA 98109 



(206) 378-0114  



joshaok@gmail.com 



 
 



 



Ann Murphy, President 



League of Women Voters of Washington  



1402 Third Avenue, Suite 430 



Seattle, WA 98101 



(206)622-8961 



president@lwvwa.org 



 



 
 
 



 



Sam Merrill, Conservation Committee Chair 



Black Hills Audubon Society 



P.O. Box 2524 



Olympia, WA 98507 



(360) 352-7299 



sammerrill3@comcast.net 



 



 



 





mailto:amy@soundaction.org


mailto:amy@soundaction.org


mailto:stephanie@sanjuans.org


mailto:anne.shaffer@coastalwatershedinstitute.org


mailto:anne.shaffer@coastalwatershedinstitute.org


joshaok@gmail.com


mailto:president@lwvwa.org


mailto:sammerrill3@comcast.net
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Gail Gatton, Executive Director 



Audubon Washington 



5902 Lake Washington Blvd. S 



Seattle, WA 98118 



(206)652-2444  



ggatton@audubon.org 



 
 



Howard Garrett, Executive Director 



Orca Network 



485 Labella Vista Way 



Freeland, WA 98249 



(360)331-3543 



howard@orcanetwork.org 



 
 



Kurt Beardslee, Executive Director 



Wild Fish Conservancy 



PO Box 402 



Duvall, WA 98019 



(425)788-1167 



kurt@wildfishconservancy.org 



 



 



 



 



 



 



 



Krystal McArthur Kyer, Executive Director 



Tahoma Audubon Society 



2917 Morrison Road W.  



University Place, WA 98466 



(253)565-9278 



kkyer@tahomaaudubon.org 



 



Crina Hoyer, Executive Director 



RE Sources 



2309 Meridian Street 



Bellingham, WA 98225 



(360)715-8434 



crinah@re-sources.org 



 



 
 
 



 



Brian Windrope, Executive Director  



Seattle Audubon  



8050 35th Ave NE  



Seattle, WA 98115  



(206)523-8243  



brian@seattleaudubon.org 



 





mailto:ggatton@audubon.org


howard@orcanetwork.org


mailto:kurt@wildfishconservancy.org


mailto:kkyer@tahomaaudubon.org


mailto:crinah@re-sources.org


brian@seattleaudubon.org




























From:   Szerlog, Michael


Sent time:   04/21/2015 08:23:35 AM


To:   Allnutt, David


Subject:   NWP #48 Aquaculture
 


David,
 
I haven’t heard about any issues regarding NWP #48 ‐ Aquaculture.  I do know that the District had a backlog
of authorizations to address and there was a push to review and complete them.
 
I checked the website and there isn’t anything listed for Individual Permits out for Public Notice nor any
Pending letters of permission or IPs that are for Aquaculture . 
 
See below for info about special conditions for authorizations under the NWP for Seattle District:
http://www.nws.usace.army.mil/Missions/CivilWorks/Regulatory/PermitGuidebook.aspx.
 
Krista is out on leave and Linda is in Lacey at an IRT meeting.
 
Thanks
Mi h    J. S   lo , Manager
Aqua c Resources Unit
Office of Ecosystems, Tribal, and Public Affairs
Environmental Protec on Agency
1200 Sixth Avenue, Suite 900, Mailstop ETPA‐202‐2
Sea le, Washington  98101
(206) 553‐0279
szerlog.michael@epa.gov


 



http://www.nws.usace.army.mil/Missions/CivilWorks/Regulatory/PermitGuidebook.aspx

about:szerlog.michael@epa.gov

http://www2.epa.gov/sites/production/files/epa_seal_verysmall.gif






From:   Storm, Linda
Sent  me:   05/28/2015 05:32:34 PM
To:   Storm, Linda; Allnu , David; Szerlog, Michael
Subject:   Shellfish Aquaculture Le er to the Corps
 


Appointment  
Required a endees: Allnu , David; Szerlog, Michael
Loca on: David's office
Start  me: Thursday, June 04, 2015 12:30:00 PM
End  me: Thursday, June 04, 2015 1:00:00 PM








From:   Storm, Linda


Sent time:   05/28/2015 05:32:26 PM


To:   Allnutt, David; Szerlog, Michael


Subject:   Shellfish Aquaculture Letter to the Corps
 


Hi David & Michael;


I am sending this mee ng request in response, David, to your request to discuss the le er I dra ed for your signature to the
Corps on the issue of their removal of Conserva on Measure #7 from the PBA for Shellfish Aquaculture Ac vi es. I know you
had some edits and wished to discuss strategy with us before signing the le er.


 


I look forward to receiving your edits and making any changes you need to the le er.


 


Michael ‐ if you would like me to forward the le er as it was provided to David, I would be happy to. Just let me know.


 


All my best,


Linda


 


 








From:   Storm, Linda
Sent  me:   05/28/2015 05:32:23 PM
To:   Storm, Linda; Allnu , David; Szerlog, Michael
Cc:   Anderson‐Carnahan, Linda
Subject:   Shellfish Aquaculture Le er to the Corps
 


Appointment  
Required a endees: Storm, Linda; Allnu , David; Szerlog, Michael
Loca on: David's office
Start  me: Thursday, June 04, 2015 12:30:00 PM
End  me: Thursday, June 04, 2015 1:00:00 PM








From:   Tim Hyatt <thyatt@skagitcoop.org>


Sent time:   08/04/2015 04:52:32 PM


To:   Storm, Linda


Subject:   aquaculture and eelgrass
 


Linda—
I don’t think we’ve ever met, but I’ve been working on the shellfish aquacultureeelgrass issue for a few years now. I’m a freshwater
biologist by training, and the last person that should be leading the charge on NWP 48.
I just got a copy of the letter from David Allnutt to Muffy Walker about Condition #7, which I’m assuming you wrote.
I’m thinking your letter, along with pressure from the enviros, will settle the matter. It’s a very authoritative letter.
Thank you. I wish I’d had the foresight to go to the EPA early on.
Tim Hyatt
Skagit River System Cooperative
P.O. Box 368
LaConner, WA 98257
desk: 360.466.7308
cell: 360.391.4194
[Please note, SRSC works a 4/10 weekly schedule and is closed on Fridays.]








From:   Allnutt, David


Sent time:   04/23/2015 04:38:14 PM


To:   Michelle.Walker@nws02.usace.army.mil


Subject:   shellfish aquaculture
 


Muffy – I’ve gotten a few inquiries from tribes and others about work the Corps is doing around a programmatic BA for shellfish
aquaculture and authoriza ons under NWP 48. This is not an issue I had been tracking, so would appreciate the opportunity to
discuss so that I can get a be er sense of the issues at play. Would you have  me for a short phone call next week? (I am out of
the office and travelling tomorrow). Thanks.


R.  David Al lnu , Director
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
(206) 553‐2581








From:   Storm, Linda <storm.linda@epa.gov>


Sent time:   05/22/2015 10:02:38 AM


To:   Szerlog, Michael; Storm, Linda


Subject:   Conversation with Szerlog, Michael
 


Storm, Linda [9:55 AM]:
HI Michael ‐ Carrie Byron has provided me her feedback and I am finalizing the draft letter to the Corps for Dave Allnutt's signature
on the Shellfish activities PBA removal of Conservation Measure #7 issue. I will send the draft to Linda Tyson for final formatting and
cc you. I didn't hear back about who at ORC should review it, but I'm presuming they can do so via cc? How would you like to
handle that. I will ask Linda to route it for concurrence through Carrie Byron and the person at ORC if you give me their name
﴾Endre?﴿. Hoping you can look it over and get Linda ﴾cc me please﴿ any edits you have today ‐ then we can have it routed for
signature and get it signed early next week. Cheers! Linda








From:   Storm, Linda
Sent  me:   04/23/2015 10:57:00 AM
To:   Storm, Linda; Allnu , David; Szerlog, Michael


Subject:   Debrief on ESA/EHF Programma c BA for Shellfish Aquaculture ‐ concern change to BA to include fallow areas returned to
eelgrass beds


 


Appointment  
Required a endees: Allnu , David; Szerlog, Michael
Loca on: your office
Start  me: Thursday, April 23, 2015 2:30:00 PM
End  me: Thursday, April 23, 2015 3:00:00 PM







 


 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


REGION 10 
1200 Sixth Avenue, Suite 900 


Seattle, WA 98101-3140 
 


 


 
OFFICE OF 


ECOSYSTEMS, TRIBAL 
AND PUBLIC AFFAIRS 


 
May 27, 2015 


 
Michelle Walker, Branch Chief 
U.S. Army Corps of Engineers  
Seattle District Regulatory Branch 
P.O. Box 3755 
Seattle, Washington 998124-3755 
 
Dear Ms. Walker: 
 
Thank you for the opportunity to review the Programmatic Biological Assessment (‘PBA’) on Shellfish 
Activities in Washington State Inland Marine Waters (U.S. Army Corps of Engineers Regulatory 
Program, December 2014). We have reviewed this document and have significant concerns regarding 
the removal of Conservation Measure #7 from this PBA. What follows is a detailed explanation of these 
concerns, and our rationale for finding that without avoidance and minimization measures (like those 
Conservation Measure #7 required) authorized shellfish activities would not comply with Clean Water 
Act section 404(b)(1). 
 
Conservation Measure #7 as previously proposed would require that: “For continuing activities in 
‘fallow’ areas, those activities shall not occur within 16 horizontal feet of native eelgrass (Zostera 
marina). If eelgrass is present in the vicinity of a fallow acreage proposed for shellfish activities, the 
eelgrass shall be delineated and a map or sketch prepared and submitted to the Corps.” 
 
The above requirement would prevent shellfish aquaculture activities from encroaching on and 
impacting eelgrass beds in areas that were cultivated in the past, but have returned to supporting native 
eelgrass. With the conservation measure in place, activities must be set back 16 feet from eelgrass; 
eelgrass must be surveyed; and activities proposing to encroach into ‘fallow’ areas supporting eelgrass 
would require individual consultation with the U.S. Fish and Wildlife Service and the National Marine 
Fisheries Service (e.g., not be authorized under the PBA). By removing this stipulation, there would be 
no set-back or ‘buffer’ requirement, no survey requirement to establish the density and extent of the 
eelgrass bed, and activities could encroach into fallow areas supporting eelgrass beds without any 
avoidance or minimization provisions. Further, no compensatory mitigation is currently required for 
Corps’ permitted shellfish aquaculture activity impacts. 
  
The Corps estimates 11,166 acres of ‘fallow’ area where ‘continuing’ shellfish operations could return 
and eelgrass co-occurs (Table E-1, page E-9 of the PBA). Of that conservatively estimated 11,166 acres, 
there are 7,448 acres in Willapa Bay, 2,194 acres in North Puget Sound, 1,152 acres in Grays Harbor, 
257 acres in Hood Canal, and 115 acres in South Puget Sound. While the interspersion, density and 
extent of eelgrass may vary across these very different biogeographic regions, removing the requirement 
to survey and establish boundaries or delineate eelgrass extent poses a significant threat to this 
ecologically and regionally significant special aquatic site type. 
 







Native eelgrass beds have been well documented as critical habitat that are nursery grounds for juvenile 
salmonids and myriad other fish species. They provide significant primary productivity and trophic 
system support functions. They are not easily mimicked or replaced and are difficult to replicate. 
   
In order for the proposed activities to comply with the Clean Water Act (CWA) Section 404(b)(1) 
Guidelines (‘Guidelines’), which are the substantive environmental criteria used in evaluating discharges 
of dredged or fill material proposed under §404 of the CWA, the EPA believes avoidance and 
minimization measures to protect these 11,000+ acres with eelgrass should be required. In addition, the 
2008 Joint Agency Federal Rule on Compensatory Mitigation generally requires all Corps’ permitted 
activities meet avoidance, minimization and compensatory mitigation requirements (e.g., in this case, 
replacement of lost eelgrass beds and their functions).  
 
The EPA’s Region 10 believes allowing shellfish aquaculture activities to return or expand into 11,166 
acres hosting native eelgrass would cause or contribute to significant adverse impacts on this regionally 
significant special aquatic site type.  The anticipated impacts, which are identified at 40 CFR Part 
230.101,  include impacts to trophic system interactions, physical and biotic processes, impacts to 
plankton and multiple species of fish, as well as native shellfish. This outcome would not comply with 
40 CFR Part 230.10(c) which states “no discharge of dredge or fill material shall be permitted that will 
cause or contribute to significant degradation of waters of the U.S.”  
 
We see removal of the requirement for a 16 foot set-back from existing eelgrass and requirements to 
survey and delineate eelgrass in ‘fallow’ areas as, in effect, leading to non-compliance with 40 CFR Part 
230.10(d), which states “no discharge … shall be permitted unless appropriate and practicable steps 
have been taken which will minimize potential adverse impacts of the discharge on the aquatic 
ecosystem.” The EPA’s Region 10 views requiring a 16 foot setback and survey requirements as 
appropriate and practicable steps to avoid and minimize impacts that would (cumulatively) cause 
significant degradation to special aquatic sites. 
   
The Clean Water Act 404(b)(1) guidelines requirements are clear, as are both the 2008 Federal Rule on 
Compensatory Mitigation and the 2012 Nationwide Permits General Condition #23 – that the Corps and 
the EPA seek to ensure all adverse impacts to aquatic resources from permitted activities are mitigated. 
To do this, all measures to avoid, minimize and provide compensatory mitigation for unavoidable 
impacts should be pursued.  
 
It is the EPA's Region 10 view that without measures to ensure avoidance, minimization and 
compensation for the potential loss or damage to 11,000+ acres of native eelgrass beds, the Corps’ 
decision would not comply with the Guidelines. Of further concern is that this federal action (to remove 
Conservation Measure #7) would further degrade this key resource, which is used as a critical biological 
indicator to track the condition of Puget Sound. No progress has been made to date to achieve the 2020 
target for increasing eelgrass by 20%.  Given the possibility of such impacts, the likelihood of achieving 
this goal is further reduced. 
 
We strongly encourage the Corps to incorporate conditions or measures to ensure that all avoidance, 
minimization and compensatory mitigation measures and requirements are addressed and that the 
cumulative impacts associated with potential authorized permits in eelgrass beds comply with all 
provisions of the Clean Water Act federal regulatory requirements, including 40 CFR Part 230.10(a)-(d).  


1 Section 40 CFR 230.10 et seq., identified as Subpart B: Restrictions on Discharge 
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Of further significance and important consideration is the federal government’s responsibility to address 
tribally reserved treaty rights to harvest fish and shellfish and maintain the habitats upon which they 
depend. While this issue is very complex with regard to shellfish aquaculture, the essence is this: the 
Corps’ 404 permit decisions must demonstrate compliance not only with the Endangered Species Act 
and Essential Fish Habitat requirements, but ensure all Clean Water Act requirements are met and tribal 
treaty rights are upheld. We understand Puget Sound tribal consortia (Skagit Systems Cooperative and 
Northwest Indian Fish Commission) have expressed strong concerns that treaty reserved resources 
would be significantly impacted by removing the currently required avoidance and minimization 
measures on eelgrass beds in fallow areas. 
  
I welcome the opportunity to discuss our concerns with you further. Please feel free to call me at (206) 
553-2581 or Ms. Linda Storm of my staff at (206) 553-6384 or storm.linda@epa.gov with any questions 
or concerns. 
 


Sincerely, 
 


R. David Allnutt, Director 
Office of Ecosystem, Tribal, and Public Affairs 


 
Cc: Dan Opalski, EPA Region 10 Office of Water Director 
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From:   Allnutt, David


Sent time:   04/24/2015 07:54:32 AM


To:   Walker, Michelle NWS <Michelle.Walker@usace.army.mil>


Subject:   RE: [EXTERNAL] shellfish aquaculture
 


Could you call me at 10am on Tuesday? My number below.
R.  David Al lnu , Director
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
(206) 553‐2581


From: Walker, Michelle NWS [mailto:Michelle.Walker@usace.army.mil] 
Sent: Friday, April 24, 2015 7:38 AM
To: Allnu , David
Subject: Re: [EXTERNAL] shellfish aquaculture
{Davjd,
{
{Wow be more than happy to spin you up on a complicated Subject. Tuesday
{morning is looking good for me.
{
{
{
{Muffy


Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.
{Allnutt, David
{Thursday, April 23, 2015 4:38 PM
{Walker, Michelle NWS
{[EXTERNAL] shellfish aquaculture
Muffy – I’ve gotten a few inquiries from tribes and others about work the Corps is doing around a programmatic BA for shellfish
aquaculture and authoriza ons under NWP 48. This is not an issue I had been tracking, so would appreciate the opportunity to
discuss so that I can get a be er sense of the issues at play. Would you have  me for a short phone call next week? (I am out of
the office and travelling tomorrow). Thanks.


R.  David Al lnu , Director
Office of Ecosystems, Tribal and Public Affairs
U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900, Mail Stop ETPA‐202‐1
Sea le, Washington 98101‐3140
(206) 553‐2581





